Google Books : a digital library, a global
publisher or something else?

: ...... -'\.- %-. .:I:é.::i: ot ;! .::. o ?. 'E,::.E. e '.. = : . -\,'_. .:_.:.:': i .__l h '.-'E ..._ S .... i .: L ales -.-” . .... ; .“.1:
L T .

ersity Fo
Brussels - 19 November 2009

undation



Outline

;,- . The draft Google Boek Settlement (GBS)
. What ISt? Where do we Stand’? -
. The effects of the GBS and the di gltal future
for books e

— What are the ||ker changes for the unrversrtres’?
- What is the broader impact for thelwhol e book
-~ chain: authors, publishers, printers, bookshops,
libraries, researchers and the general public?



_
|. The GBS: what 1t 1S?

« A settlement:

— A private agreement between the parties to a dispute with the
_objective to terminate the litigation
g 2004 Google starts to scan the books of US libraries
. — Google Lrbrary Pl‘OjeCt >< Google Partner Program: with publishers

* 2005; the Authors Guild (8000 members) and five publishers sue
Google for co'pyrrght infringement (legal issue: fair use or not?)

- Samein France: LaMartiniére/Seuil c. Google (+ Germany) NOT
- COVERED by the GBS :

. A class-actren settlement

— In a class-action, the plar ntiffsclaim to represent aclass of
persons who suffered the same harm (if common issues +
desirable to adjudicate the claims in one lawsuit)

« A class-action settlement with broad ramifications:

— US Department of Justice (DoJ): « the most far-reaching class
action settlement of which the United Sates is aware »



—
Broad problem: private ordening

» A global public issue (book / knowledge access) Is
- defrned through a set of private contracts:

- — The GBS between Google and US authors and publ Ishers for
= out of-print books . -
e HopefuIIy |nput of US DoJ, Commlsaon France and Germany
. -The contracts between Googl e and the libraries for the
~ scanning of. books (Gooqle Library Project) '

. Prov:sron pI’OthItI ng the library to offer'the drgrtal copy for indexing
by athr rd party even for public domainbooks = =

L 'The contracts between Google and the publishers for thein-
print books (Google Partner Program)




The GBS:. where do we stand?

Oct. 28, 2008:

— release of the draft GBS submltted for approval by the US
District Court of Nevv York § .

Sept 2009

. - amicus briefs by the us DoJ aski ng for amendements to the
o . exrstl ng draft GBS and by other mterested partree
i;_j'_;f. Sr nce S :t. 2000: . i
. ongot ng drecussr ons between the partr&e and the DoJ
Nov 13, 2009 g

_ amended GBS (here GBS 2 O) submltted for approval

Jan. 2010: fairness hearing
Beginning of 2010: approval or rejection of the GBS 2.0
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The GBS in a nutshell

- A few hundred pages agreement authorizing Google to
(1) scan and (i11) monetize books in exchange for

payments to copyright-holders (authors and publ Ishers)
. Compromlee authorisation but compensation
~ — Possible because of the uncertainties of the « fair use »
. exceptron (Art. 107 U.S. Copyright Act) if jUStIerd by:
e Purpose and character of usg; . |
£ Nature of cop|ed work:
. Amount and substance used
- Effecton market or value of work.

L Google IS better off: autorisation to scan and monetlze

« Advantage over other players (YahooI etc.): they will not benefit from
the GBS

— The copyright owners are better off: compensation
* Allowed to control future uses of digital books
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Key aspects of the GBS
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The covered books

40m (in US Libraries)
. .:>_50 % = nonUS books |

| 8mout of
| copyright

P_of the 32m under - it
| copyright: | 32m covered by

| copyright

- Tm-9mi in pr| nt

|- 28m-25m out-ef-'-
- ""prl W

) of the 23m-
P— y | 25mout-of-
print:

2.5m —5m
orphan works

Source: FT, 13 August 2009



_
The GBS 2.0

: Key change released on Nov. 13, 20009:

= - Covered WOI‘kS are morehmlted net all booksm USIlbranas
but ' L -

. books regl stered |n the US (probably not a ma orlty of

- European books’?) , |
. book$publ|shed tn Canada, the UK, and Australla(only in
~ countries with common legal hentage but Why not Ireland

or New Zeal and then’7)

. — Poss ble effect ‘most foreign non- AnglophOne books are out of the
settlement, but most academic/scientific books (as published in
English) will be covered
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Key aspects of the GBS

« Digitised books will only be accessibleto libraries
- ._~-.and usersin the US (§ 17.7(a) of the GBS)

 — Major restriction for universities and educatl on

mstltutlons outside the us

| — Unfair treatment (however, commanded by the néture
~ of the GBS as a settlement of aUS class action)

_. _' « Back W|th the questl on: can we accept that the book /
Knowl edge access isonly ruled by aprivate contract?




—
Key aspects of the GBS

Allowed monetization depending on the type of book:

» Distinction between « commerually available » or « not commermaly

available » | 5
.~ Google deci des whether commerually avallable ornot
— «commercially: avallable » if the book is offered for salethrough at least one
~ Customary channel of trade in the US (thus, not for many European books)
» NEW in GBS 2.0; if it isfor salenew by a seller anywhere in the world
toabwermtheUS UK, CA and AU .

= A book classified as « commerc;lally available » is presumptwely considered
. as«inprint » and abook classified as « non commercialy available » is

presumptively considered as « out-of-print »
« If book in print / commercially available: Google may enly offer « Non-
_ Display Uses »: no display of protected expression (only metadata about
the book, no sequence >3 contiguous words)

* |f book out-of-print / not commercially available: Google may offer a
wide range of « Display Uses » allowing to monetize the book’ s content




—
Key aspects of the GBS

- Permissions given to Google (and not to other providers)

for awide range of uses of out- of prr nt books

= f-Contrnueto digitise books . ..
‘ . -+ Sl subscriptions to I i brarr es (| nstr tutronal subscripti ons)
- : e "Sell online acceﬁstomdrvrdual books |
e Sl advertrsrng on pagee .

.Drsplay Of Snippets (up to three « Sni ppets » Or extracts about 3to4lines
L oftextperseachtefm)

e Drspl ay ioortron of booksrn aprevrew format to encourage online sales
. 'Drsplay brblrographrc information '

< Make drgrtal books available for « non- consumptrve research »: for ex.
computational analysis of occurrences of words in books




—
Key aspects of the GBS

- Obligations for Google:

» Pay $34,5 million to establish the Book Rights Registry: new collective
society to locate rightholders, to create database with works to collect
= revenues from Google and to drstrr bute them i
= USauthorsand pubhshers will manage thrs Registry:(no repreeentatron of
L . users/libraries and of foreign rightholders except from UK, CA & AU)
e Share 63% of revenues resulting from the Google uses to monetr ze the
' drgrtal books (thus Google keeps 87% of the revenues)
. = How Io determr ne those revenuesfrom ads? Similar |ssuesfor copyright
' ownersrn the caseof « User Generated Content » sites (ex YouTube)
e Pay $45 mrllron to asetti ement fund for cash payment to rrghtownersfor
~ books drgltlsed wrthout authorrsatr on L
2= Minimum $60 per Princi pal Work, $15 per Insert

— Possihility to claim directly or through a European collecting society
(Assucopie in Belgium, etc.)



—_
|. The future impact of the GBS

- USDoJ. it seeksto « implement a forward-looking
busi ness arrangement rather than a Settl ement of past

. conduct »(p. 2)

. Prof. Grimmelmann: « Control over the past V\nll
transl ate Into control over the future of books »

. ~ — The rlsks are not in the makl ng available of the out of-print
- books = small market (today, second-hand vol umes make less
 than $1bn of the $25bn US books market)
« With the new possr b| lities of access, this market wi II grow alot

L _ Therisks: are in the acquisition of acentral/hlghly dominant
position for the future delivery of new digital books

 In Google' s vision: books dematerialize and move into the « cloud »
(they sit as digital filesin Google' s data centres)
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GBS 2.0: many interested parties

- The (directly) interested parties to the GBS:
— Google Inc.
— the Authors Guild (its 8000 members who are US authors)
the US publlshers and the Amerlcan Assouatlon of Publishers
- Authors and publlshers in UK, Canada and Australla

. The (parttally) mterested parties outs dethe GBS
L _'.—-Thellbrarlasand usersin the US
:. . The authors and publlshers outade the US, UK CA AU
. The other mterested parties: .
T Thellbrarlaeoutadethe US .
— The public of the readers / researchers outS| de the US

— National States
— The competitors



—_
Who opposed the GBS 1.07?

US DoJ.
— Risk of anticompetitive practices, need to revise the terms of the GBS

_France and Germany:
'_— flled arnlcus brlef before the New York DIStTI ct Court

lerarles

; — fear that the Reglstry WI H rmpose exc Ve prlces for mstrtutl onal subscripti ons
 (defacto monopol y) . .

Academrcs - e
o Marnvrew hlgher barrler to entry than it Google had prevalled on falr use
Publrshers (in partlcular |n Europe) e
— the condl tions for onli | ne distri butr on risk to be | mposedhy the GBS/Registry

Bookshops (including onli ne)

— having the most comprehensive collection of old books, Google will be the
default first choice for book buyers Competitors in the online search market
(Yahoo!, Microsoft)

M." 2
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What arguments against GBS?

- Class-action (procedural) issues:
— No adequate representation of class-action members = some of Y OU

-Policy-oriented arguments from various parties: "

:" = Expropnatlon of theri ghts of foreign authors and publlshers
- Appropnatlon of natlonal hentage (J. Julllard in Le Nouvel Obsc (4/11/09): « Ia
. pI us gigantesque rafle .. .sur les biens culturels du monde entler )

'. : ~ No accaes outsu de the US and WOI’ldWI de dlscn mination | :
"Copynght . ' -

: - Mlnlmahst \new to scan and lndex books should be fair use (>< broader uses)
- Standard view: an opt out approach is against copynght rulas

¢ Competltlonlaw N L

~ — Most favored natlon cl auise duri ng 10 years. strong barner for entry

- Freedom of expression:

— Editorial reasons to remove a book = censorship

- Privacy: monitoring of users habits without guarantees



—
Who gained from GBS 2.07?

- YES USDoJ
— Obtained that the 63/37 split is negotiable and that Google can discount books
- YES: publishers and others (+ France and Germany):

— Non US(+UK, CA, AU) publishers obtained an exclusion of non-AngIophone books
(If not registered in US) A UK CA, AU beneflt fromthe GBS and arein Registry

— Better distribution of revenues from unclalmed works (Court- appol nted fiduciary): no
o dlverSIon in favor of Reglstry .

."I;_..'.".:'.-'NOT CLEAR for bookshops - .
= Fader to sell onllne access to out Of prmt books? will beneflt from afractlon of the
3% Google s share of revenues’P

' « NO: Iibfari&ein'thé’US'(gaihfrom additional terminals at public libraries):
. — Butrisk of excesﬂve pricing for institutional subscrlptlons (de facto monopoly)

. NO libraries and users outside the US:
— No accessto digital books

- NO: academics advocating fair use or those advocating for opt-in approach
«  NO: competitors (but removal of most favored nation clause)



Some arguments after GBS 2.0

- Access to knowlegde argument outside US / discrimination
——=Of course: possible to extend scope outside the USif new.GBSs are negociated
. .« Transparency alot of addltlonal «ad money » wrthout any real
~_meansto control (the 63/37 split for ex.) |
.j-.'Competrtr onlaw:

L Positive: removal of most favored natron clause (possr b|||ty of more favorable
| terms to thl rd partras) -

:;.' e Negatrve GOOQIe remal ns the enly provr ider for orphan Works (dlsmcentrve to
 pushfor legisative change)

| — Extension of beneficiaries (+ UK CA AU) means hrgher chance that
worldwide standard for book access and domr nant posrtron at global level

" . Freedom of expression:
— Editorial reasons to remove a book = censorship
- Privacy: monitoring of users habits without guarantees



What I1s Google Book after the GBS?
- A global publisher?

— True, Google will market out-of-print (in print) books
= But Google does not play an editerial role

| A dlgital « library of AIexandrla» (S. Brin, 'Qct 9, 09)?

- True, Google has the mission (and not so modest ambltlon) to
~ «organize the world’s information »

. ~ — But Googleis afor proflt entity: what if its noble mlssmn
clashes with the pursmt of profit?

. Google does not have the obligations libraries have can dlscontl nue the
serwce impose (high) fees for access, invade user privacy, censor

e oee b Samuelson « Google Book is not alibrary » (Oct. 13, 2009)
° The dominant pl atform for distribut ng content and selling
ads thus the « global shopping mall » for content:

— Risk « to transform research libraries in shopping malls » (Prof.
P. Samuel son)




—
Google Book is not Europeana

- Europeanaisthe Commission-led programme to create a
true European digital library (see: www.europeana.eu)
—— Not-for-profit organisation based in The Hague
e Has digitised more than 5 mllllon cultural objects
. Reﬁpects obllgatlons In terms of access, etc.

. The European Commlssmn isfollowing the GBS
- DG Markt: hearlng on Sept. 7, 2009 (42 speakers)

. - DG InfSo + Markt: call for a change of copyright rulesand a
_collective copyright licensing system on Oct. 19, 2009
(Communlcatl on on Copyright in the Knowledge Economy)

« Commissioner Reding speech: «if we do not reformour European
copyright rules on orphan works and libraries swiftly, digitisation and
the devel opment of attractive content offers will not take place in
Europe, but on the other side of the Atlantic »



http://www.europeana.eu

—_
The GBS 2.0: need for Improvement

- From aUsS perspective (+ UK, CA, AU?), some positive aspects:
— For the parties. Google, the covered authors and publishers
— For users (inthe US): possibility to search, preview, buy m|II|on of books
 that are out-of-print, no more available -

_+ The GBS « will breathe life into mllllons of works that are now effectively off
I|m|ts for the public » (USDoJ) '

-« But there are still inacceptable effects and the pnvate ordenl ng
. linked to the GBS should be |mproved A lot. -
. Baaes 10

~ « Non-USlibraries and users are excl uded from its benefit

» Non-US authors and publlshers of books registered in the US are less likely to
get the same benefits as US (+ UK, CA, AU) authors and publishers

+ Risk of excessive pricing for libraries and universities (includi ng inthe US)

_+ Riskof pollutn on by advertising
+ Competitors will in reality be foreclosed to compete (deeplte the removal of the
most favored nation clause in GBS 2.0)
 Public authorities are bypassed (private way to define copyright policy/orphan
works rules)

* Users sell «units of privacy » with no protection: possiblity to monitor the pages
you read and notes you take in the « margins »



N
Google Books?
e

Jon't Let Google Close the Book on Reader Privacy!
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Thanks for your attention

~ For morefood for -
;;;jihought .

. For more |nformat| on:
WL qooqlebooksettlement com
~ www.gbs.sharedbook.com
. http://thepublicindex.org/
www.openbookalliance.org

astrowel @fud.ac.be


http://www.googlebooksettlement.com
http://www.gbs.sharedbook.com
http://thepublicindes.org
http://www.openbookalliance.org
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